ACCESS TO JUSTICE FOR CHILDREN:

GUINEABISSAU
This report was produced by White & Case LLP in December 2014 but may have been
subsequently edited by Child Rights International Network (CRIN). CRIN takes full
responsibility for any errors or inaccuracies in the report.
I.

What is the legal status of the Convention on the Rights of the Child (CRC)?

A. What is the status of the CRC and other relevant ratified international instruments in the
national legal system
?
GuineaBissau ratified the UN Convention on the Rights of the Child (the “CRC”) in
April 1990 and submitted its first report to the UN Committee on the Rights of the Child
in July 2001.1 In November 2012, GuineaBissau acceded to the Optional Protocol to
the Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography. Additionally, GuineaBissau ratified the African Charter on the
Rights and Welfare of the Child (the “Charter”) in June 2008.2
The Constitution of the Republic of GuineaBissau (the “Constitution”) does not specify
the relationship between these international treaties, the Constitution and national law,
which makes the relationship between these international obligations and national law
somewhat unclear.3 Article 29 of the Constitution does, however, provide that the
fundamental rights contained within the Constitution do not negate the other rights
granted in national law or applicable rules of international law.4 The Constitution also
requires that the fundamental rights addressed in the Constitution and national law be
interpreted in accordance with the Universal Declaration of Human Rights.5
B. Does the CRC take precedence over national law
?
The CRC does not take precedence over national law. However, as noted above, the
Constitution indicates that applicable rules of international law will be given due
consideration in conjunction with the rights granted in the Constitution and national law.
This suggests an understanding of the Constitution that gives general weight and
deference to international agreements which GuineaBissau has ratified.6
C. Has the CRC been incorporated into national law
?
Ratified international human rights treaties, including the CRC, are not automatically
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incorporated into national law. Rather, GuineaBissau has harmonised parts of its
existing laws in order to bring national legislation increasingly in line with its
commitments as a party to the CRC.7 For example:
(a) Act on Reproductive Health 2011, which raises the minimum age for marriage to 18
years;
(b) Law on the Prevention and Fight Against Trafficking in Persons, Particularly
Women and Children (Law no. 12/2011), which incorporated most of the provisions of
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children;
(c) Law to Prevent, Fight and Suppress Female Genital Mutilation (Law no. 14/2011),
which prohibits and criminalises the practice of female genital mutilation; and
(d) Law on Nationality (Law no. 6/2010), which contains several provisions designed to
prevent statelessness and protect stateless persons.8
D. Can the CRC be directly enforced in the courts
?
As the CRC has not been automatically incorporated into national law, the CRC cannot
be directly enforced in national courts. When attempting to bring a claim regarding the
violation of a child’s rights, it is necessary to look to the national law of GuineaBissau,
particularly the Statute for the Judicial Assistance to Minors 1976, Penal and Civil
Codes and Organic Law of the Sector Courts; there is no indication that this legislation
has been harmonised with the CRC.910
E. Are there examples of domestic courts using or applying the CRC or other relevant
international instruments
?
There are no specific instances of domestic courts using or applying the CRC or any
other relevant international instruments.11 Recent legislation inspired by international
obligations are beginning to be applied. For instance, there are criminal convictions of
individuals under the Law to Prevent, Fight and Suppress Female Genital Mutilation.12
II.

What is the legal status of the child?

A. Can children and/or their representatives bring cases in domestic courts to challenge
7
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violations of children’s rights
?
The Constitution grants all citizens the right to recourse in domestic courts.13 The laws
of GuineaBissau also specifically provide children with the right to recourse in
domestic courts to defend their physical and moral integrity.14
Crimes against children are treated as public, meaning prosecution will not be
conditioned on parental authorisation or request.15 The Public Ministry is still the sole
body responsible for criminal prosecution,16 however some crimes can only be
prosecuted after the victim files a complaint (“
queixa
”).17 The right to file such a
complaint belongs to the child’s legal representative until the child turns 14 years old,
and to the child him/herself from then on.18 Private prosecution strictly speaking, which
exists in some countries of Portuguese law tradition as “
acusação particular
”, is not
provided by the Code of Criminal Procedure in GuineaBissau.
B. If so, are children of any age permitted to bring these cases by themselves in their own
names/on their own behalf, or must the case be brought by or with the assistance of a
representative
?
Even though cases can be brought in the child’s name, children cannot bring cases on
their own behalf and must do so with the assistance of a representative. Law No. 5/76
states that “[a]ny individual, either female or male, when he/she reaches 18 years, has
full capacity to use his/her rights and to govern himself/herself and to dispose of his/her
properties”, thereby indicating that a person under 18 years of age lacks legal capacity
to bring legal proceedings.19 The Civil Procedure Code states that individuals who are
legally incompetent may not appear in court without a legal representative.20 A specific
legal representative may be requested by a relative, but the judge ultimately decides who
the child’s representative should be.21
C. In the case of infants and young children, how would cases typically be brought
?
Children under 14 are represented by the Children’s Guardianship of the Public
Ministry.22 In civil cases involving infants and young children, a request for the
appointment of a special guardian should be made by a relative at the outset of the case.
23
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during the proceedings.24
D. Would children or their representatives be eligible to receive free or subsidized legal
assistance in bringing these kinds of cases
?
The Constitution guarantees that “[c]hildren [and] youth . . . shall have the right to the
protection of the society of the State” and that “[e]very citizen shall have the right to
appeal to jurisdictional organs against acts that violate their rights which are recognized
by the Constitution and by law . . . justice may not be denied for reasons of insufficient
financial means.”25
DecreeLaw no. 11/2010 guarantees citizens access to law and justice.26 Specifically, it
implements Articles 32 and 34 of the Constitution, establishing the bodies responsible
for the provision of: (1) legal consultation, that is, the “provision of knowledge about
rights and duties regarding a specific case”);27 and (2) legal aid, that is, the waiver of
court costs, and the provision of legal representation through the appointment of an
attorney paid by the court.28 The Decree specifies children as one of the groups in need
of special attention. In order to have free access to justice, any citizen can prove poverty
through any lawful piece of evidence available.29
The most significant recent development has been the establishment of the Office of
Information and Legal Advice (
Gabinete de Informação e Consulta Jurídica
) and
implementation of Centres of Access to Justice (
Centros de Acesso à Justiça or CAJs) in
six different regions of the country under the supervision of the Ministry of Justice.30
These centres provide legal counselling and awareness to the general public and
vulnerable groups, as well as training to local NGOs about the protection of human
rights. They work in conjunction with courts, commissions and police stations, detention
centres and prisons.31 They are the first official body to reach remote regions, adopting
holistic solutions to integrate traditional justice into formal procedures.32 CAJs have had
the most success in spreading and guaranteeing basic rights for children in recent years.
33
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Practically, however, very few financial resources are available to aid children in
bringing claims. Indeed, even in criminal cases, Amnesty International has noted that
there is a serious lack of resources in the judicial system, including funding to provide
free legal counsel for defendants unable to afford it and assistance for juvenile
offenders.34
E. Are there any other conditions or limits on children or chosen legal representatives
bringing cases (e.g., would a child's parents or guardian have to agree to a case being
brought)
?
In cases involving children, requests of relatives with a closer degree of relation to the
child will be given greater weight by the courts, in comparison to requests of relatives
less closely related to the child.35 In instances when there are conflicting requests of
relatives with the same degree of relation, the courts will determine which relative’s
requests are most appropriate.36
The father is the legal representative of the child by law.37 Nevertheless, some actions
that significantly compromise the patrimony of the child require authorisation from the
Children’s Tribunal.38 Furthermore, if there is a conflict of interest between the parents
and the child, a tutor is named by the Tribunal to represent the child.39
III.

How can children’s rights violations be challenged before national courts?

A. If there is a potential violation of the Constitution or other principles established in
domestic law, or with the CRC or other relevant ratified international/regional
instruments, how can a legal challenge be brought
?
Civil
Pursuant to the Code of Civil Procedure, causes of action that are not assigned by law to
any particular jurisdiction are to be heard, in the first instance, in the regional courts (i.e.
formal courts).40 Thus, to the extent that a child or his or her legal representative wishes
to pursue a claim for a violation of law and the legal provision does not specify that a
particular court has exclusive jurisdiction over such claims, the claim should be filed in
the regional courts.
Constitutional
The Constitution provides for the protection of certain human rights listed in Part II.
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However, individuals may not bring cases about violations of their constitutional rights
directly before a court,41 and there is no mechanism to check the constitutionality of a
law before its enactment.42 Instead, a case may be referred to the Supreme Court of
Justice (
Supremo Tribunal de Justiça
)43 by another court if a party challenges the
constitutionality of a norm44 that is being applied to them in the case. The norms subject
to this constitutionality control are legislative acts, normative administrative acts,
collective labour agreements, international agreements, normative presidential decrees,
among others. Administrative acts, judicial decisions, political acts, and private acts and
omissions fall outside of the scope of an unconstitutionality claim. If the
unconstitutionality claim is accepted, the question is transferred to the Supreme Court of
Justice, which will issue a binding ruling.
Although the CRC is not an integral part of the Constitution and children’s rights are not
expressly protected,45 Article 29 states that other principles found in international
treaties are not excluded from the scope of the Constitution. Therefore the
constitutionality control includes the conformity of norms to international treaties,
including the CRC.46
Administrative
Pursuant to Article 33 of the Constitution, the state and all other public bodies are
subject to civil liability for actions or omissions in the exercise of their duties that have
violated a person’s rights, liberties and guarantees, or caused damage. As a result, these
actions are to be brought in front of regular civil courts.
Regional mechanisms
Individuals, groups or NGOs may submit complaints (known as “communications”) to
the African Commission on Human and Peoples’ Rights (“African Commission”) about
violations of the African Charter on Human and Peoples’ Rights (“African Charter”).47
All available domestic remedies must have been exhausted before bringing a case to the
African Commission.48 The complaint must include, amongst other things: the name of
the person filing it or, in the case of an NGO, the name of the legal representative;
whether or not the complainant wishes to remain anonymous and the reasons for this;
and the name of the victim, in a case where he/she is not the complainant.49 The African
41
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Commission will investigate the complaint and decide on the merits of the case, and
make recommendations to the State, which may include compensation to the victim(s)
and measures to prevent recurrence of the violation.50 If the case relates to serious or
massive human rights violations or if the Commission considers that the State is
unwilling to comply with its recommendations in the case, the Commission may refer
the complaint to the African Court on Human and Peoples’ Rights.51
Individuals can bring complaints about violations of human rights that occur in any
Member State of the Economic Community of West African States (ECOWAS) to the
Community Court of Justice.52 This includes acts or inaction of Community Officials
which violate the rights of individuals.53 There is no requirement to exhaust domestic
remedies, therefore individuals do not need to pursue national judicial remedies before
filing a case with the Community Court of Justice.54 There are, however a number of
conditions: the complaint must not be anonymous or be pending before another
international court;55 representation by an agent or lawyer is required;56 and any action
by or against a Community Institution or the Member State must be brought within three
years of when the right of action arose.57 Judgments of the Court of Justice are binding
on the Member States, Institutions of the Community, individuals and corporate bodies.
58

B. What powers would courts have to review these violations, and what remedies could
they offer
?
Sector and Regional Courts in GuineaBissau may review alleged rights violations and
award damages,59 restitution60 or temporary support,61 or issue injunctions.62 The Statute
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for the Judicial Assistance to Minors, from 1976, provides some measures to be taken
by courts to regulate guardianship and parental power, such as compulsory attendance
of classes or placement in a foster home.
The Supreme Court of Justice is empowered to review unconstitutionality claims
referred to it. Under Article 126 of the Constitution, a norm that violates the
Constitution or its principles is unconstitutional. The effect of a declaration of
unconstitutionality by the Supreme Court of Justice is the annulment of the norm either
retroactively (
ex tunc
) or from the day of the decision (
ex nunc
), depending on the
63
importance of the matter.
C. Would such a challenge have to directly involve one or more individual child victims, or
is it possible to challenge a law or action without naming a specific victim
?
Any claims in the courts of GuineaBissau must be made by a specific claimant who has
standing to bring the claim. A plaintiff has standing to pursue a claim when he or she
has a direct interest in the claim, and a defendant has standing to defend a claim when
he or she has a direct interest in rebutting the claim.64 Therefore it does not appear
possible to bring a challenge to court without naming a specific victim.
D. Is any form of collective action or group litigation possible, with or without naming
individual victims
?
Pursuant to Guinea Bissau’s Civil Procedure Code, multiple plaintiffs may file claims
against multiple defendants in the same proceedings when the causes of action are the
same or dependent upon each other.65 Multiple plaintiffs may also file claims in the
same proceeding if the claims will require essentially the same assessment of facts or
the interpretation or application of the same rules of law.66 The Supreme Court of
Justice has the prerogative to combine cases and provide consistent decisions.67
E. Are nongovernmental organisations permitted to file challenges to potential children’s
rights violations or to intervene in cases that have already been filed
?
Nongovernmental organisations and other third parties are not allowed to file
challenges, but may intervene in cases that have already been filed.68 Generally, third
party intervention requires that the party wishing to intervene has an interest equal to the
plaintiff or that the claim by the third party shares a close relationship to the original
claim by the plaintiff.69 Intervention may occur at any time before final judgment in the
case.70
63
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Third parties may also provide assistance to a party in a case at any time by submitting
an application to the court.71 The court will then review the application and the nature
of the assistance to determine whether the requested assistance is permissible.72
IV.

Practical considerations.

A. Venue
. In what courts could a case be filed (e.g., civil, criminal, administrative, etc.)?
What would the initial filing process entail?
Civil and criminal cases related to children are usually heard at one of the four Regional
Courts (North, South, East and West). These courts are based in the regions’ capitals.
Small claims courts are called Sector Courts (“
Tribunal de sector
”); their rulings are
based on customs and equity and are more spread out throughout the territory.73
In civil matters, cases are filed through a complaint (“
queixa
”) or an initial petition
74
(“
requerimento inicial
”). Pleadings in these courts must be submitted to the court,
signed by the party offering the pleading or its legal representative, and specify the
foundations of the action. 75 A duplicate of the pleading must also be sent to the opposing
party in the dispute.76
Constitutional claims can be submitted in front of any tribunal during an ongoing trial
(see part II.A above).
Even though legislation from 1976 provides for the establishment of Youth Courts to
deal with cases related to children in conflict with the law and the special protection of
children, to date these courts have not yet been created.
B. Legal aid / Court costs
. Under what conditions would free or subsidised legal aid be
available to child complainants or their representatives through the court system (i.e.,
would the case have to present an important legal question or demonstrate a likelihood
of success)? Would child complainants or their representatives be expected to pay court
costs or cover other expenses?
See part II.D above.
C. Pro bono / Financing
. If legal aid is not available, would it be possible for child
complainants or their representatives to obtain legal assistance from practising lawyers
on a pro bono basis, through a children’s rights organisation, or under an agreement that
does not require the payment of legal fees up front?
DecreeLaw no. 11/2010 provides that the government will cooperate with the National
Bar Association to provide legal support to those who cannot afford it. As most lawyers
71
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reside in Bissau, the rural areas are severely underserved.77
D. Timing
. How soon after a violation would a case have to be brought? Are there any
special provisions that allow young adults to bring cases about violations of their rights
that occurred when they were children?
The right to bring a civil action is limited to three years from the day when the claimant
became aware of his/her right, but it can never exceed the 20year general limitation,
which starts from the day of the tort. If the tort constitutes a criminal offence for which
there is a longer prescription period, the longer prescription period will apply.78
Nevertheless, special provisions apply to children. If the child does not have someone to
represent them, the limitation period does not run except for acts for which they have
legal capacity. If the child does have legal capacity, the limitation period does not expire
until one year after the child acquired the capacity. When it comes to “presumed
prescriptions”, the limitation period is not suspended but does not expire until one year
after the child has acquired legal capacity or has appointed a legal representative.79
If the father does not respect the conditions set out in the Civil Code concerning actions
that significantly compromise the patrimony of the child, the child has up to one year
after attaining majority to annul these actions.80
Actions seeking the recognition of paternity or maternity can be pursued by the child for
up to two years after attaining majority.81 Actions seeking to annul an adoption
(“
perfilhação
”) can be pursued by the child for up to one year after attaining majority.82
The right to bring a criminal action is limited at:83
● 20 years for crimes punishable with prison sentences of 10 or more years and
others;
● 15 years for crimes punishable with prison sentences of between five and 10
years;
● 7 years for crimes punishable with prison sentences of between one and five
years; and
● 3 years for all other cases.84
The right to make a complaint (“
queixa
”) is limited to six months after the victim
became aware of the crime.
E. Evidence
. What sort of evidence is admissible/required to prove a violation? Are there
particular rules, procedures or practices for dealing with evidence that is produced or
presented by children?
77
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In civil proceedings, both documentary evidence and witness testimony are admissible
to prove a violation. However, no more than three witnesses will be permitted to
establish each fact.85 Also, if a document is introduced as evidence, the falsity of that
document must be challenged, if at all, within eight days.86
In criminal proceedings, every person has the capacity to testify, though a tribunal can
evaluate a witness’s physical and mental aptitude to testify whenever it is deemed
necessary.87 Children under 14 years of age and those suffering from a “psychic
disturbance” are exempt from taking an oath.88
Privacy
The rule in GuineaBissau is that criminal trials are held in public,89 but publicity can be
wholly or partially restricted if moral or human dignity requires it. Furthermore, the
judge can prohibit certain individuals from attending the whole or part of a trial when
the security of children is at stake, but this does not have any effect on the publicity of
the trial.90
F. Resolution
. How long might it take to get a decision from the court as to whether there
has been a violation?
The available resources have yielded no statistics or case law that addresses the length
of time a typical case may require. There exists a general lack of faith in timely
responses from the judiciary.91
G. Appeal
. What are the possibilities for appealing a decision to a higher court?
Cases initiated at Sector Courts can be appealed to one of the four Regional Courts.
Cases initiated at the Regional Courts can only be appealed to the Supreme Court of
Justice, in Bissau.92 There is only one Circle Court, in Bissau, responsible for appeals
from the Bissau Regional Court.93 If there is a constitutional matter in discussion, the
case will be referred to the Supreme Court of Justice’s plenary.
H. Impact
. What are the potential shortterm and longterm impacts of a negative decision?
Is there a possibility for political backlash or repercussions from a positive decision?
The judicial system of GuineaBissau relies upon precedent. As a result, a negative
decision could have a significant impact if it is followed in subsequent court decisions.
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The judiciary is completely dependent on the executive in terms of the allocation of
funds, and on the armed forces for protection and implementation of decisions.
Therefore, cases involving these agents are rarely resolved.94
Given the country’s history of executive interference in the affairs of the judiciary,95
there is some cause for concern regarding any positive decision that is ultimately
politically unpopular. However, recent reports indicate that the newly elected postcoup
government is seeking to promote domestic reconciliation and inclusion, and
reengagement with the international community.96
I. Follow up
. What other concerns or challenges might be anticipated in enforcing a
positive decision?
The laws of GuineaBissau provide that a judgment is enforceable only after a final
judgment has been rendered in the case.97 That is, if a decision is appealed, the
execution of the judgment will be delayed until the conclusion of the appeal, unless the
appeal results in a remand of that decision.98
The country has been reported to lack a truly independent judiciary. Indeed, at times,
the executive has wielded tremendous influence over the judiciary by removing judges
from office.99
V.

Additional factors. Please list any other national laws, policies or practices you believe
would be relevant to consider when contemplating legal action to challenge a violation
of children's rights.
Recent developments
Beginning in 2012, GuineaBissau experienced a coup100 and only recently, in 2014,
held postcoup elections. 101 As a result, the legal system likely has poor efficiency at
this time. Close attention should be paid to any legal reforms or other developments
related to children’s rights in the wake of the country’s most recent postcoup elections.
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Distance to courts, lack of infrastructure and funds, lack of trust in the justice system
and delayed responses mean that many people in GuineaBissau rely on traditional
justice for resolving conflicts.
Traditional courts are called “
Tribunais de sector
”. Their goal is to “administer justice
in a simplified form and based on wide popular participation”. Their decisions are based
on consensus and equity, as well as customs as long as they do not contradict express
laws. There are no specific childfriendly provisions, and it is understood that children
have no voice or even a status as a party in these courts.103
National human rights institution
As at the date of this report, GuineaBissau does not have a national human rights
institution that can receive complaints about children’s rights violations. The Committee
on the Rights of the Child has urged GuineaBissau to establish an independent
monitoring body, in full compliance with the Paris Principles. 104
Childspecific laws and bodies
To date, GuineaBissau does not have a Children’s Code or similar,105 a “comprehensive
child rights policy”,106 or an “independent national human rights institution with a child
focus to monitor the fulfilment of children’s rights under the Convention”.107 The
National Council for Childhood, which comprises officials from different ministries in
order to coordinate children’s rights issues and push them forward on the government
agenda, is in the process of being reestablished.108

This report is provided for educational and informational purposes only and should not
be construed as legal advice
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