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The adoption of the Convention on the Rights of the Child (CRC) in 1989, combined with the development of international criminal justice through the 90’s had a great impact on the protection of children’s rights in armed conflicts situation
. At the same time, the international community paid an increased attention on this specific issue. In 1992, the CRC Committee decided to devote its first General day of discussion to the topic of children in armed conflicts
. Then the Machel Report was launched in 1993 in order to examine the realities and consequences of armed conflicts on children. It is a landmark report which also had an important impact. For the first time, Machel provided a complete picture of the situation and concluded that millions of children are affected. Indeed, she established that children are among the most important victims of wartime causalities and urged the international community to take concrete action. As a result, the UN took important measures
. A series of resolutions have been adopted by the UN Security Council since 1999, an optional protocol to the CRC on the involvement of children in armed conflict was approved in 2000 and a Special Representative for the Secretary-General for Children and Armed Conflicts was appointed in 1997
. 

International judicial bodies, in charge of the application of international humanitarian law and international human rights law, also have paid increased attention to the violations of children’s rights in armed conflicts and started to develop an interesting body of case law on this issue
. The main international jurisdictions that addressed children’s rights violations are the International Court of Justice (ICJ), the International Criminal Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR), the Special Court for Sierra Leone (SCSL) and the regional Courts of Human Rights (European and Inter-American Courts). 

Despite all the progress made in this field, the situation of children affected by armed conflicts remains particularly critical. It was recently highlighted by the Human Rights Council when it opened the 15th Session agenda in September 2010 with the review of the Special Representative for Children in armed conflicts
. As stressed by Siegrist, children’s rights violations in armed conflicts are still massive because committed with total impunity. Indeed, justice still remains very exceptional
. 

However, there are still reasons for optimism. Even if the number of cases is still limited, international jurisdictions developed an interesting case law in this area which deserves more attention. As stated by Feria Tinta when speaking about the Inter-American Court case law, such developments are the proof that “justice can bring to places where it appears that lawlessness reigns”
. To this day, international jurisdictions addressed several types of violations that we can divide into seven categories: 

1. Recruitment of child soldiers 

The recruitment of child soldiers is expressly prohibited in international law since a long time ago
. While it is true that children were less involved in the Rwandese and the Yugoslavian conflicts
, there is no doubt that the prohibition of child soldiering was supported by intensive lobbying by NGOs and in particular, the global campaign to end the use of child soldiers that began at the end of the 90’s following the publication of the Machel Report
. For this reason, children’s rights violations have not been integrated into the Statutes of the ICTY and the ICTR. In comparison, the Statute of the SCSL and the Statute of the ICC expressly mention children (ICC Statute Articles 6 and 8; and SCSL Statute Articles 4 and 5). Thus the experience of the ICTY and the ICTR with regard to children is limited when compared to the SCSL and the ICC, and the issue of child soldiers’ recruitment has been mainly addressed by the SCSL and the ICC
. 

The AFRC case (Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara & Santigie Borbor Kanu, 2007) was the first case establishing the responsibility of an individual for the conscription, the enlistment and the use of children in armed conflict. This constitutes a leading case. The jurisdiction proceeded to an in depth analysis of this war crime for the first time. The Court established that this crime formed part of customary international law and clearly defined the elements of such crimes (§ 731, §734-737). This decision was later confirmed by the CDF case (Prosecutor v. Moinina Fofana & Allieu Kondewa, 2007), which enabled the Court to reinforce its case law on this issue and to clarify certain elements
. 

This case law initiated an evolution in international criminal law regarding the prosecution of child recruiters and will be further developed by the ICC. The universal court already handles this issue in the following cases: The Prosecutor v. Thomas Lubanga Dyilo, The Prosecutor v. Germain Katanga et Mathieu Ngudjolo Chui and The Prosecutor v. Bosco Ntaganda. Most specifically, in the Lubanga case, which is the first case examined by the Court and which concerns child soldiering, the Pre-Trial Chamber interpreted this crime when it confirmed war crimes charges against Lubanga for conscripting, enlisting and using children under the age of fifteen in a rebel force under his command
. 

The Inter-American Court also had the opportunity to look at a case concerning child soldiers. The Vargas-Areco v. Paraguay case (2006) concerned a teenager who, after having been recruited into military service in the Paraguayan Armed Forces at the age of 15, was shot from behind by a non-commissioned officer whilst trying to run away. This case has been an opportunity for the Court to order a modification of the domestic legislation in regards to the recruitment of minors under the age of 18 into the Paraguayan Armed Forces, pursuant to applicable international standards
.

The ICJ also looked at this issue in the case concerning the Armed Activities on the Territory of Congo (§205-221) where it recognized that Uganda had trained child soldiers and concluded that Uganda had violated the CRC Article 38 and its Protocol on the Involvement of children in armed conflicts. 

2. Sexual violence against girls 

The issue of sexual violence against girls has been more closely examined by the ICTY and the ICTR. The ICTY had the opportunity to look at this issue in the Kunarac case, (The Prosecutor c. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, 2001) which concerned sexual violence committed against young women who were detained in a camp and were without any defence. The youngest girl was only 12 years old at the time and the oldest 20 years old. The Tribunal considered that they were vulnerable, particularly when they were young. Consequently, girls should benefit from a special protection during war time in order to prevent them from becoming easy targets. Indeed, this is a decisive case as it is the first time that sexual assault and sexual slavery have been recognized as a crime against humanity
. In the Akayesu Case (The Prosecutor v. Jean-Paul Akayesu, 1998), the ICTR Court concluded that genocide had been committed as many girls and women had been sexually assaulted
. 

In the near future, the ICC might have the opportunity to reconsider this issue when examining the case involving the Central African Republic (The Prosecutor v. Jean-Pierre Bemba Gombo ) which concerns sexual violence committed against children and women.

The European Court also examined one case concerning sexual violence committed against girls in time of conflict. The Aydin v. Turkey case (1997) concerned a seventeen year old girl that had been raped by security forces during her interrogatory. It occurred in the context of the conflict and the state emergency in South-East Turkey. The Court held that it was a particularly grave and abhorrent form of ill-treatment and concluded in the violation of Article 3 (§ 83). 

3. Collective violations

The Inter-American Court examined two cases concerning children from indigenous communities during internal armed conflicts (The Massacre of Maripirán vs. Colombia, 2005 and The Massacres of Ituango vs. Colombia, 2006)
. Both cases concerned the massacres of indigenous communities that arose from the internal conflict of Colombia and more precisely, in strategic areas for the guerrilla characterized by high degrees of violence. For example, in the case of The Massacre of Maripirán vs. Colombia, although only three minors had been executed, the Court provided justice for all the children who had been victimized as a direct result of the massacre. Indeed, the Court recognized that the massacre affected the child population with particular intensity (§160). 

In its advisory opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Authority (2004), the ICJ also had the opportunity to examine collective violations. It concluded that Israel did not respect the rights of children living in the Occupied Palestinian Territory. The Court considered that by constructing the wall, Israel has breached several of its obligations under the applicable international humanitarian law and human rights instruments. The access of the inhabitants of the Occupied Palestinian Territory to religious places, health services, educational establishments and primary sources of water had been restricted. As a result they could not enjoy freedom of movement, rights to work, health, education and an adequate standard of living. The Court’s conclusion was that violations of the rights of Palestinians whilst residing in territory occupied by Israel, could not be justified by military exigencies or; the requirements of national security or public order (§ 123-137). In relation to Palestinian children, the Court reaffirmed that Israel had ratified the CRC on October the 3rd 1991 and that this treaty is also applicable within the Occupied Palestinian Territory (§ 102-113).

The European Court had some opportunities to highlight the importance of the right to education even in armed conflict situation. In the interstate application Cyprus vs. Turkey (2001), the Court held that there had been a violation of Article 2 of Protocol No. 1 (on the right to education) in respect of Greek Cypriots living in northern Cyprus in so far as no appropriate secondary-school facilities were available to them (§ 280). A violation of Article 10 also occurred in so far as school books destined for use in primary school had been subject to excessive measures of censorship (§ 254). 

The right to education of displaced children was further strengthened in other cases (Doyan and others v. Turkey, 2004, Oneryildiz v. Turkey, 2002, Fadeyeva v. Russian Federation, 2005). 

4. Extrajudicial killings of children 

In 2004, the Inter-American Court examined two cases concerning the extrajudicial killings of children that occurred in time of conflict (Molina Theissen vs. Guatemala , 2004, The Gómez Paquiyauri Brothers vs. Peru, 2004)
. 

The Gomez Paquiyauri Brothers vs. Peru case concerned the extrajudicial killings of two minors during the Peruvian internal armed conflict. Suspected of having committed subversive activities against the State, they were arbitrarily detained, tortured and executed. At the time, police operations leading to the execution of all suspects were quite common. This is an extremely important case. The Inter-American Court was provided with the opportunity to examine for the first time the situation of children during armed conflicts. Thus, it was the first time that the Court analysed the meaning of Article 19 ACHR (concerning children’s rights) in the context of armed conflict. It therefore constitutes a worldwide precedent for State obligations towards children in times of war. 

The Molina Theissen case vs. Guatemala Case concerned the disappearance of a 14 year old, member of a politically active family, during the civil war in Guatemala. He was kidnapped by security state agents and was never seen again. Such practices were quite common at the time and aimed at breaking up insurgency movements and spreading fear amongst the population. 

5. Enforced abduction and illegal adoption of children


The Serrano Cruz Sisters vs El Salvador case (2005) concerned the enforced abduction of two little girls by the Army during a “Cleaning Operation”. Through this case, the Court acknowledged that hundreds of children had been taken away by the Army during the conflict and had been illegally given up for adoption. Many of them were sent abroad and their whereabouts still remain unknown to their relatives after more than 20 years
. 

Such practices were also common in Argentina. During the period of military rule (1976-1983), thousands of people were abducted and executed in secret detention centres. Some women gave birth while in detention. Their babies were taken away and were given to childless couples linked to the armed forces or the police, who raised them as their own
. The Serrano Cruz Sisters case shed light to this terrifying practice and constituted an interesting precedent for other cases
. 

6. Death of children caused by landmines

The European Court had once the opportunity to deal with the violation of the right to life and the right of children victims of landmines (Agim Behrami and Bekir Behrami vs. France, 2007)
. It concerned a child aged 12, in Kosovo who was playing with some friends. They found unexploded bombs (CBU), which had been dropped by NATO in 1999. Thinking that the bombs were harmless, they started to play with one of them. One bomb detonated and killed Gadaf. His father decided to file a complaint against France before the European Court of Human Rights. Although this case was an opportunity to highlight one of the most important causes of mortality and disability towards children in armed conflicts and to develop its case law on the right to life of children in armed conflicts, the Court concluded that the case was inadmissible
. 

7. Expulsion of children coming from war-torn countries 


A current issue in Europe is that of unaccompanied children and child refugees. Thousands of children are migrating to Europe in order to find a safer place to live. However, the immigration policies are becoming stricter and stricter, and ultimately lead to the expulsion of children without taking into account their fundamental rights. The Court therefore had the opportunity to examine some cases concerning the expulsion of children. 

For example, in the Jakupovic v. Austria case (2003), the Court considers that very weighty reasons have to be put forward in order to justify the expulsion of a young person, alone, to a country which has recently experienced a period of armed conflict with all its adverse effects on living conditions (§ 29). The case concerned the expulsion of a 16 year old boy from Bosnia-Herzegovina who had been living in Austria since the age of seven. The Austrian authorities had issued a ten year residence prohibition against him because of his delinquent behaviour, and that this measure necessary in the public interest. However, the Court concluded that this expulsion constituted a violation of his right to private and family life. He was living in Austria with his brother and his mother and had no close relatives in his country of origin. The Court established an important precedent on this issue. The Court further developed this case law in the Mubilanzila Mayeka and Kaniki Mitunga v. Belgium case (2006) concerning an unaccompanied child from Congo and in the Muskhadzhiyeva vs. Belgium case (2010) concerning children coming from Chechnya. The Court highlighted the fact that States have obligations towards illegal immigrant children, whether they are unaccompanied or with their parents. 
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