Collective communications – an essential element in the new Optional Protocol for the Convention on the Rights of the Child 

Briefing from Peter Newell
, expert invited to contribute to the first session of the Open-ended Working Group to explore the possibility of elaborating an optional protocol to the Convention on the Rights of the Child – September 2010

The proposal for a draft of the Optional Protocol to provide a communications procedure for the Convention on the Rights of the Child, which will be the basis for negotiations among States, allows “collective communications” (Article 3; see text below and full draft OP at 

http://www2.ohchr.org/english/bodies/hrcouncil/OEWG/index.htm). 

This is a vital provision for the effective protection of children’s rights. In preliminary discussions, some States have expressed reservations or opposition and it will require clear explanation and advocacy to ensure that this provision is kept in the OP. This briefing justifies the inclusion of collective communications and explains their particular importance for the safeguarding of children’s human rights.

“Collective communications”, as included in the draft OP, mean communications concerning potential or actual violations of rights within the CRC (and/or its existing two Optional Protocols) without the identification of specific cases involving a child victim or groups of victims. “Collective communications” has sometimes been used simply to describe communications submitted by a group of identified individuals – but what is proposed in Article 3 of the draft and promoted in this briefing is different. All the existing communications procedures allow for communications to be submitted either by or on behalf of an identified individual or a number of individuals.
 What is proposed here is to recognise the competence of the Committee on the Rights of the Child in addition to consider communications alleging violation of the Convention which do not identify individual victims. 

When the Optional Protocols establishing communications procedures for CEDAW and ICESCR were being negotiated, the possibility of enabling the relevant Committees to consider collective communications was considered but did not receive sufficient support to be included in the text as adopted. Experts at the December 2009 session of the Open-Ended Working Group encouraged States to allow for “collective communications” under the new Optional Protocol to the CRC and some States proposed further discussion. The proposal was also strongly advocated at the expert consultation on the Optional Protocol  organized by the Office of the High Commissioner for Human Rights in cooperation with the International Commission of Jurists in June 2010. 

In its comments on the draft OP, adopted in October 2010 (A/HRC/WG.7/2/3), the Committee on the Rights of the Child strongly supports the inclusion of collective communications: “… A collective communication procedure will inter alia allow the Committee to better perform its own functions in ensuring compliance with Convention obligations by allowing it to address a problem affecting an indeterminate number of persons in a single procedure, rather than to engage in consideration of a series of similar communications arising out of the same situation”. The Committee urges changes to Article 3 to allow a broader definition of NGOs able to submit communications and to broaden the scope to cover all violations, not simply “grave or systematic” violations.

Extract from the proposal for a draft Optional Protocol prepared by the Chairperson of the Open-Ended Working Group of the Human Rights Council,  A/HRC/WG.7/2/2 August 2010

Article 3

Collective communications

1. 
National human rights institutions and ombudsman institutions and non-governmental organizations in consultative status with the United Nations Economic and Social Council with particular competence in the matters covered by the Convention and its Optional Protocols, which have been approved for that purpose by the Committee, may submit collective communications alleging grave or systematic violations of any of the rights set forth in: 

(a) 
the Convention;

(b) 
the Optional Protocol to the Convention on sale of children, child prostitution and child pornography;

(c) 
the Optional Protocol to the Convention on the involvement of children in armed conflict.

2. 
Each State Party may, at the time of signature or ratification of the present Protocol or accession thereto, declare that it does not recognize the competence of the Committee provided for in sub-paragraph 1(b) and/or (c) of the present article.

3. 
Any State Party may also, at the time of ratification or accession to the present Protocol, or at any time thereafter, declare that it recognizes the right of any national non-governmental organisation within its jurisdiction, which has particular competence in the matters covered by the Convention and its Optional Protocols, to submit collective communications as provided for in paragraph 1 of the present article. 

States’ acceptance of communications that do not identify individual cases

It should be emphasised that the principle of enabling Treaty Bodies to act on the basis of communications which do not identify individual victims has been accepted by States in the negotiation of other instruments. The provisions which establish the competence of other Treaty Bodies to carry out inquiries and also provisions that allow for inter-state communications – enabling a state to submit information alleging that another state is not fulfilling its obligations under the relevant instrument - do not require the identification of individual victims or groups of victims. 

Inquiry procedures   Provisions in the Optional Protocols to CEDAW, ICESCR and CRPD (and also in CAT (Article 20) and CED (Article 33)) allow for an inquiry procedure when the relevant Committee receives reliable information indicating “grave or systematic violations” by a State Party of rights in the relevant instrument; there is no requirement to identify particular victims in seeking to get the treaty body to initiate an inquiry.  

Inter-state communications   Provisions which allow for “inter-state communications”  occur in the OP ICESCR and in ICCPR (Article 41), CAT (Article 21), CERD (Article 11), CMW (Article 76) and CED (Article 32). These provisions set out how a State can submit a communication to the relevant Treaty Body claiming that another State Party is “not fulfilling its obligations” under the relevant instrument. There is no requirement that these communications should identify individual victims of violations. According to the Office of the High Commissioner for Human Rights, there have not been inter-state communications under any of the procedures. But these provisions and those on inquiry procedures confirm that States have accepted the concept of communications which do not identify individual victims or groups of victims. 

Regional human rights mechanisms allowing collective communications

Both European and African human rights mechanisms allow for collective communications.

Council of Europe An Additional Protocol to the European Social Charter provides for collective complaints. The European Committee of Social Rights can consider communications made by organisations approved for the purpose, alleging “unsatisfactory application” of the Charter. The Council of Europe has established a process for approving organisations for the purpose of submitting complaints. (see http://www.coe.int/t/dghl/monitoring/socialcharter/OrganisationsEntitled/OrganisationsIndex_en.asp). 

Under the Additional Protocol, a State can also declare that it recognises the right of national NGOs within its jurisdiction, having particular competence in the matters covered by the Charter, to lodge complaints against it. 

Since the Additional Protocol has come into force it has been used effectively to pursue violations of children’s rights, including on child labour, special education, discrimination issues and violence against children (61 complaints have been registered; see http://www.coe.int/t/dghl/monitoring/socialcharter/Complaints/Complaints_en.asp). 

African Union  The African Charter on the Rights and Welfare of the Child includes a very general provision on communications. Under Article 44, the African Committee of Experts on the Rights and Welfare of the Child may receive communications “from any person, group or nongovernmental organization recognized by the [African Union], by a Member State, or the United Nations relating to any matter covered by this Charter.”  The Committee has issued guidelines on the consideration of communications. These state:  

“1. Communications may be presented by individuals, including, the victimized

child and/or his parents or legal representatives, witnesses, a group of individuals or

non-governmental organizations recognized by the African Union, by a Member State

or by any other institution of the United Nations system…”

The African Committee of Experts has not as yet (September 2010) issued any views or recommendations on communications.

UNESCO and ILO procedures allow collective complaints

Under a UNESCO procedure, individuals, groups of individuals and NGOs can submit a complaint to the Committee on Conventions and Recommendations if they are victims or if they have reliable knowledge of the claimed violations. The procedure is confidential. It is the Committee’s responsibility to decide whether the affair in question is a specific “case” concerning violation of human rights or a “question” of “massive, systematic or flagrant violations of human rights which result either from a policy contrary to human rights applied de jure or de facto by a State or from an accumulation of individual cases forming a consistent pattern”.

The International Labour Organization’s Constitution establishes a complaint procedure (regulated by Articles 26 to 34 of the Constitution). A complaint alleging that a Member State is not “securing the effective observance” of a convention to which it is a party, can be filed by another Member State which has also ratified the same convention, 

any delegate to the ILO Conference or by the ILO Governing Body. Having received a complaint, the Governing Body can appoint a Commission of Inquiry, composed of three independent members, to examine it and formulate any recommendations.


The special value of collective communications with regard to children’s human rights

There are special arguments for enabling collective communications to be submitted concerning violations of children’s rights, given the special and vulnerable status of children. All children, including babies and small children, are rights holders and have an equal right to effective remedies, including by use of international human rights mechanisms when domestic remedies fail. Children’s special and dependent status, as the Committee on the Rights of the Child has noted, “creates real difficulties for them in pursuing remedies for breaches of their rights”. 

Ensuring protection of child victims  Enabling the Committee to consider collective communications submitted by approved  organisations, including national human rights institutions, would avoid the need to involve in the process individual child victims or identified groups of child victims.  This can also address the concerns raised by some States over confidentiality and protection of children throughout the procedure. In the case of some violations of children’s rights – for example abuse of children through pornography – it may be difficult or impossible to identify the child victims. A collective communication would address the legal or policy issues allowing such violations.

Preventing violations   Ensuring the right of an individual child victim of a violation (or a person acting on their behalf) to submit a communication is essential and allowed for under all the other instruments; allowing collective communications provides the additional possibility of a focus on the prevention of violations. For example, a collective communication could be used to challenge a state’s legal framework which fails to effectively criminalise and deter the use of child labour. Without the option of collective communications, a communication could only be made by or on behalf of an identified victim of this exploitation.

Efficient use of procedure   Allowing collective communications could avoid the Committee having to consider large numbers of similar communications from individual child victims or groups. Collective communications could lead to changes in law, policy or practice which could affect many or all children in the state.

Developing jurisprudence  In response to collective communications, the Committee would be able to develop interpretation of the provisions of the Convention in relation to national legislation or administrative frameworks or policies. This would be complementary to jurisprudence developed in response to communications about the particular circumstances of individual cases.

Complementary to reporting procedure  Following examination of initial reports, States only report to the Committee every five years, and the reporting procedure has to review progress on implementing the full range of rights in the Convention. Collective communications would require a focussed review of particular legislation and/or policy or practice causing, or potentially causing, violations. They would enable the Committee to provide illuminating views and recommendations interpreting the obligations of the Convention and its existing Optional Protocols - without the distraction of the particular circumstances of individual victims.

NOTE:  If the principle of recognising the competence of the Committee to consider collective communications, as described in this briefing, is accepted, there are matters of detail in the wording of Article 3 of the draft OP which will need further consideration to ensure that the potential of this innovation for the safeguarding of children’s rights is maximised:

· the definition of organisations – NGOs, national human rights institutions etc. - able to submit complaints;

· whether the limitation of collective communications to alleging “grave or systematic” violations narrows the scope unproductively. 

Details concerning a process and criteria for approving organisations for the purpose of submitting collective communications can be developed in the Committee’s Rules of Procedure.
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�	 Eight international instruments have communications procedures. Four are established through Optional Protocols to the instruments; the following acronyms are used: OP ICCPR: Optional Protocol to the International Covenant on Civil and Political Rights; OP CEDAW: OP to the Convention on the Elimination of All Forms of Discrimination against Women; OP ICESCR: OP to the International Covenant on Economic, Social and Cultural Rights; OP CRPD: OP to the Convention on the Rights of Persons with Disabilities. 


	Four are established through provisions within the instruments; the following acronyms are used: CAT: Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; CERD: International Convention on the Elimination of All Forms of Racial Discrimination; CMW: International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families; CED: International Convention for the Protection of All Persons from Enforced Disappearance.










