Pre-Session AUSTRIA, Feb 9, 2012

Additional information to the Committee

Migrant children in special schools (Mr. Cardona):
28,5% (in the school year 2010/2011)of the children attending special schools are children whose mother tongue is not German which means that they are far over-represented. The tendency is rising, two years before the percentage was 27,8%. There is a strong need for demand driven and appropriate support of these children instead of sending them to a special school. A lot of money is still being invested in the special school system. This money would be much better invested in a sustainable inclusive educational system.


Leisure and entertainment programs for children with disabilities (Mr. Cardona):
There is a lack of such programs in Austria. The general (mainstream) leisure and entertainment programs for children are mostly not accessible for children with disabilities. This is due to a lack of services which make available alternative forms of communication (such as Braille and the use of sign languages), inadequate interpretation services for deaf children, the absence of captioning in films and TV programmes, or insufficient information available in easy language. The availability of technical aids for children with disabilities is often not adequate or not free of charge and thus, the reduction of barriers is made difficult. Furthermore, there is no nationwide and comprehensive system of personal assistance in Austria. This has negative effects on the opportunities for children with disabilities to strengthen their autonomy and take part at the mainstream leisure and entertainment programs for children.

Stigmatization of children with disabilities (Ms. Varmah):
Children with disabilities are generally not hidden from society in Austria. There are some cases (also present in the media), but these can be considered individual cases. Still, there is a strong need to improve the image of children with disabilities within the society and the public's perception of them. The paradigm shift from the medical towards the social model of disability and from the welfare concept towards the human rights based approach (confirmed by the UNCRPD) has not been implemented to date. Despite the important contribution of the mass media to the promotion of the child’s wellbeing and health, recognised in Article 17, children and youth with disabilities are rarely portrayed in the media. When they are, the portrayal is strongly marked by need and dependency instead of human rights principles such as self-determination or inclusion. A prime example is the charity campaign “Licht ins Dunkel” (“Light into the Darkness”) that was initiated by the public-legal broadcasting corporation (Oesterreichischer Rundfunk; ORF) and that is based on a concept that primarily provokes pity and sympathy for children with disabilities.

Child refugees / age assessment (Mr. Kotrane):
Regarding Austrian practice on age assessment, please refer also to the 2011 comparative European report (see attachment). The report also shows, for instance, that despite having included now an explicit benefit of the doubt provision in asylum legislation, in practice age assessments are just routinely made for young asylum seekers, leading to particularly high numbers of young people being declared adults.

Child labour and labour exploitation (Mr. Kotrane):
In 2010 several amendments to laws regulating legal employment of young people were undertaken with the explicit intention to bring Austrian law in line with ILO Convention 138; in particular, the minimum age for light work was raised to 13 - for the legal texts (sorry, German only), please refer to the website of the Austrian Parliament at: http://www.parlament.gv.at/PAKT/VHG/XXIV/I/I_00880/index.shtml#tab-Uebersicht
Just to note: This should, however, not distract attention from situations which could raise concerns in regard to potential exploitation/misuses of labour laws/weak enforcement in relation to employment of young people (e.g. there have been media reports on difficult working/training conditions during apprenticeships, e.g. in the tourism and restaurant area, as well as difficulties in family businesses, such as hotels, during tourist seasons).


Corporal punishment (Ms. Varmah):
See the 2009 comparative study on corporal punishment, published by the Family Ministry (BMWFJ (Hg.): Familie - kein Platz für Gewalt!(?) 20 Jahre gesetzliches Gewaltverbot in Österreich Wien, 2010, http://www.gewaltinfo.at/betroffene/jugendliche/ ; comparing Sweden, Austria, Germany, France, Spain), which showed that despite a legal ban in Austria on corporal punishment since 1989, 20 years later still only some 30% of parents raise their kids free from violence.

Data collection and research (Mr. Gastaud):
There is no such comprehensive effort to establish a sustainable research programme on childhood and youth (or e.g. like in Switzerland some years ago, a mutli-million national research programme on generational relations, including on children) - to the contrary, the well-established Austrian Institute for Youth Research has been closed in 2009 due to lack of funding; furthermore, it is difficult to raise funding for research as a basis for policy development; e.g. in the context of anti-trafficking measures, Austria is currently adopting its already Third National Action Plan against Trafficking in Human Beings; still, there has not yet been funding for a prevalence study on forms/dimensions of child trafficking in Austria.

New Constitutional Act on Children's Rights, adopted in 2011 in Austria:
There is no translation into English, but you may consider some comments made by Helmut Sax in the attached document “Some comments on the Austrian child rights constitutional act 2011”, taken from an e-mail correspondence with a colleague in Ireland, trying to explain content and shortcomings of the recent Austrian legislation.

Baby flaps (Ms. Herczog, Mr. Gurán):
This is a controversial issue that still needs to be discussed within the National Coalition though.

Racism (Ms. Varmah):
The Racism Reports of “ZARA” are a source of information about racist incidents and structures in Austria (ZARA is a non-governmental organisation working to combat racism and promote civil courage as well as a positive approach to cultural diversity). Unfortunately, the latest racism report is only available in German (see: http://www.zara.or.at/_doc/2011/Zara_RassismusReport_2010.pdf), but the report from 2009 is also available in English (see: http://www.zara.or.at/_wp/wp-content/uploads/2011/09/ZaraReport_09Engl.pdf).
Comprehensive strategy to combat all forms of violence against women and girls (Ms. Varmah):
There is no comprehensive strategy in terms of ALL forms of violence against women and girls. A comprehensive strategy can be identified mainly in the area of violence within the family including sexual abuse of children in the family or extended family/social environment.

Social Media/Internet: Right to protection of privacy. What specific measures have been taken or should be taken regarding the privacy of children? (Ms. Varmah):
The State is supporting to a little extend the Saferinternet-program activities carried out in Austria by Saferinternet.at c/o Österreichisches Institut für angewandte Telekommunikation (ÖIAT). Saferinternet.at provides a lot of good materials for teachers, parents and kids. They also do training in schools. However, there is no national strategy on how to make children familiar with safety online/in social media or privacy aspects. It is not an integrated part of regular school curricula for instance. For instance, media-education in schools is a cross-cutting issue and not a special subject to be taught.

Child trafficking: You say they appear in statistics but rarely convictions of offenders. Why is that? Does the police not follow up of these cases? (Ms. Sandberg):
The problem is that rarely victims being identified. Possible reasons:

Still a lack of awareness and sensitiveness among professionals; 

Potential child victims of trafficking simply “disappear” within the “migration-regime”: they either get access to the asylum seeking system and being treated according to provisions and regulations for unaccompanied asylum seeking minors or they end up as “irregular unaccompanied minor migrating child” and being returned as soon as possible to their home countries (mainly EU-countries such as Romania and Bulgaria).

What really hinders successful identification of child victims of trafficking are the different approaches and practices of the youth welfare authorities of the nine federal provinces in terms of dealing with unaccompanied minor aliens/refugees in general. For instance: only a few federal provinces have established a special department (or appointed one person) which/who is responsible for dealing with foreign children (minor/refugee/victim of child trafficking). In these provinces (Tyrol, Lower Austria and Vienna) the youth welfare experts for unaccompanied minors actively participating in the working group on child trafficking of the Federal Taskforce on Combating Trafficking in Human Beings and gained a lot of expertise on the issue of child trafficking in the past years.

In order to overcome these obstacles, 

· Youth welfare authorities of all federal provinces should appoint at least one expert who is responsible for dealing with all matters concerning unaccompanied minors, including trafficked children;

· Training for key-professionals such as youth welfare authorities, police, (state and private) shelters for unaccompanied  minors in all federal provinces needs  to be institutionalized in order to be sustainable and really creating the awareness among professionals which is needed;

· Developing urgently a NRM which provides also a cooperation mechanism between the “Länder” (Federal provinces) and the federal structure since youth welfare matters are under the jurisdiction of the Länder.
Definition of child pornography (Ms. Sandberg):
The Austrian laws still do not meet the requirements of the Optional Protocol in regards to graphic child pornography.

The Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse was ratified on the 25th of February 2011 as recommended in the Concluding Observations of the UN Committee on the Rights of the Child. However, the Council of Europe Convention on Cybercrime has not yet been ratified in contrast to the assertion in the State Report. Furthermore, Art207a Par 5 must be regarded as problematic since the production or possession of pornographic material involving emancipated children (above 14) is not punishable if they give their consent and if it is for their own use. As latest studies by international child protection organizations confirm, the pornographic peer-to-peer exploitation is increasingly becoming a problem. A combination of legal and social measures is necessary if offenders are victims at the same time or when the offenders themselves are children.

Although “access to” and “possession of” child pornography is also criminalized according to § 207a, Par 3 und 3a and hence in line with the OPSC, Par 3 and 3a was not included in the recent adaptations of § 64 (punishable offences abroad).

Extraterritorial jurisdiction / Possession of child pornography (Mr. Kotrane):
Art 64, Penal Code, (punishable offences abroad) was adapted. The new legislation came into force only with Jan 1, 2012. Hence information provided on page 59, Complementary Report, under “Jurisdiction and extradition” is not valid anymore.

With the new amendments the Austrian Criminal Law is now almost fully in correspondence with Article 4 of the Additional Protocol - especially in regard to Par (2) Subpar a). According to Art 64 Penal Code (offences abroard), this law can be applied if

a. the victim or the offender is Austrian citizen or has his/her habitual residence in Austria or

b. Austrian interest are violated or

c. The offender was not Austrian citizen when he committed the crime, is currently living in Austria and cannot be extradited.

Furthermore, more offences were included in § 64, for instance also FGM, forced marriage and illegal adoption. However,  “access to” and “possession of” child pornography, which IS actually criminalized according to § 207a (Pornographic Performance of Minors), Par 3 und 3a, it was not included in the recent adaptations of § 64.

Provision against child grooming (Mr. Zermatten, Chairperson):
There has been an amendment in the Austrian Penal Code concerning child grooming:
§ 208a of the Austrian Penal Code “Anbahnung von Sexualkontakten zu Unmündigen” (Initiation of sexual contacts to minors below the age of 14 years), came into force in January 1, 2012 and criminalises the intentional initiation of sexual acts by means of telecommunication and computer systems as well as by any other means deceiving the child about the intention of the contact.
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